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3) identify any factual assertions (versus an opinion of the author) within the main body


text that are unsupported by a footnote and mark these sentences with the letters


“NC.”  “NC” stands for “needs a citation.”


Please review articles published in any of the LLS law reviews (available over the 


internet or at the LLS library) for examples of text which requires footnotes.

This cite-check should take you no more than three to four hours, and upper division students may complete it in approximately one hour or less.
All corrections should be made on your computer.  The easiest way to do this is to create a new document, then compare it against the original document (provided below) by using the function “Compare and Merge Documents,” which is under “Tools” in Microsoft Word.  This will create a new document which you should print out and turn in to PILF.

If you are using a Mac computer or are uncomfortable with the above system, you may use any similar function that clearly highlights the changes that you make (such as the “Track Changes” feature in Microsoft Word).  Please do not make changes by hand.
The Bluebook is available at the Loyola Law School Library and can also be purchased at Loyola’s bookstore.

If you have any further questions, please contact LAPILJ Editor-in-Chief Nicole Ochi at: lapilj@gmail.com. 

Justifying Favored Causes of Action:  the Private Attorneys General Act of 2004 incentivizes augmented claims by employees in order to enforce labor standards for low-wage workers

by Author X
I.
Introduction - Poverty and Labor Standards in California


Because fluidity in an employment relationship has enormous benefits for employers and employees, the appropriate level of government regulation is not always clear.  This is particularly true for the underground economy in California, comprising everything from home cleaning services to restaurants, where employees may be undocumented and both employer and employee benefit from less than stringent enforcement.  However, other social contracts seem less negotiable.  For example, most Americans believe that a full day’s work should not equal poverty-level wages.  A recent human interest piece on NPR illustrates this sentiment.  Reporter Robin Urevich interviewed Maria Mosquerra, a worker at the Los Angeles Airport who ten years ago was making $5.75, before the City of Los Angeles’ living wage was enacted.
  The living wage increased her salary by $2.50 an hour - making the foundation of a middle-class existence possible - the purchase of a tiny home in a working class suburb of L.A.  “Thank God,” Mosquerra said about getting the mortgage on the house, “Thanks to the living wage, and thanks to my sons and my husband [who also work and helped with the down payment].”


The reason that Los Angeles’ living wage ordinance works, of course, is that the law has teeth.  The law applies to certain businesses that have contracts with the city (about 10,000 workers), and the city can thus cancel contracts with companies that violate the living wage mandate.  The crisis facing California’s seventeen million workers, but particularly its low-wage workers, is that the current deterrents are not sufficient to protect all workers adequately.
  California’s labor market is growing exponentially, while government enforcement is defunded and stagnant.


Further complicating enforcement, union density has fallen in California from over 40% to about 16% of the market (where it remains relatively stable).
  The legal services landscape has also undergone a dramatic transformation since its peak funding years in the 1970s, or even since a relative high in 1995.
  These services are particularly relevant to low-wage workers, who are less likely to have union support or have the resources to pay attorney fees.  Legal services has seen a reduction in the total number of LSC grantees from more than 325 in 1995 to 160 at the beginning of 2003, and the geographic areas served by many of the remaining programs have increased dramatically.


Additionally, employers of low-wage workers and in the “underground economy” have strong financial incentives to reduce labor costs through various illegal schemes, including misclassifying their employees as independent contractors or using market pressures to encourage work without pay.  In Los Angeles, the blight is pervasive, notably affecting the restaurant, garment, construction, and hospitality industries.  Outside of Los Angeles and other California cities, the labor problems of rural workers in California are also well-documented.


The Private Attorneys General Act of 2004 (PAGA) was intended to combat the underenforcement of the Labor Code by “deputizing” private attorneys to regulate the workforce through private suits.  However, despite its promise, significant questions remained as to the effectiveness of the Act for low-wage workers, as well as its fairness towards employers.  In light of recent data from the Labor & Workforce Development Agency, this note argues that PAGA remains a work in progress as part of an overall trend toward self-regulation in the workplace.


Part II provides an overview of the government agencies which enforce labor standards in California.  Part III discusses the legislative history of PAGA and arguments made for and against its passage.  Part IV discusses the basic functions of the Act and the available case law which has interpreted it.  Part V provides a snapshot of how PAGA is being used in California to enforce mainly wage and overtime violations, and how early business fears about the bill have not been realized.  Part VI describes the trend toward self-regulation of the workplace and argues that the extra burdens that PAGA places on low-wage employers are justified by the unique burdens of litigating these claims.  However, this section also notes that PAGA’s tools can easily be applied outside of this arena, and there need to be greater protections for good-faith employers who may suffer unnecessarily from the claims statutorily “favored” by PAGA.

II.
Government Enforcement of the Labor Code in California - an

Overview


The Labor and Workforce Development Agency (“LWDA”) was created in 2002 in order to coordinate California’s disparate workforce programs.  It is an executive branch, cabinet-level agency designed to ensure there is a “fair playing field” for businesses and workers by enforcing workplace standards.
  Specifically, the rationale behind the LWDA is that companies are able to undercut each other competitively when they do not all abide by the same labor standards.
  Companies that do not pay the minimum wage, employment taxes, or violate labor standards in other ways have a huge financial advantage over their competitors.


There are seven major departments, boards and panels that serve businesses and workers in California which LWDA oversees:  the Agricultural Labor Relations Board (regulates collective bargaining in agriculture), the Employment Development Department (unemployment and disability benefits), the California Unemployment Insurance Appeals Board (appeals from unemployment insurance decisions), the California Workforce Investment Board (coordination of state job-training programs), the Employment Training Panel (funding of job-training programs), the California Economic Strategy Panel (panel creating public policy for economic growth and development) and, most importantly for this paper, the Department of Industrial Relations (“DIR”).


The Department of Industrial Relations has primary responsibility for enforcing state wage and labor standards.
  The main vehicle for the DIR to enforce wage and employment discrimination is the Department of Labor Standards Enforcement (“DLSE”).
  Workplace safety under the DIR is taken care of by the Division of Occupation and Health, as enforced through the California Occupational Safety and Health Administration Program (“Cal/OSHA”).
 

The DLSE and Cal/OSHA are thus the two main enforcers of the majority of California’s minimum workplace standards.  These two agencies are responsible for “protecting the legal rights of over 17 million California workers and regulating almost 800,000 private establishments, in addition to all the public sector workplaces in the state.”
  In the case of the DIR, this includes over 300 laws.
  

III.
Legislative History - the Private Attorneys General Act of 
2004


PAGA allows private citizens to bring civil actions against employers for virtually any Labor Code violation.
  The legislature decided that these violations were not being enforced due to lack of resources,
 and passed PAGA in order to avoid turning a “blind eye” to the problem.
  The severity of the enforcement crisis is explicit in the text of the statute:

(c) Staffing levels for state labor law enforcement agencies have, in general, declined over the last decade and are likely to fail to keep up with the growth of the labor market in the future.

(d) It is therefore in the public interest to provide that civil penalties for violations of the Labor Code may also be assessed and collected by aggrieved employees acting as private attorneys general 

Generally, civil enforcement statutes allow civil penalties to be recovered only by prosecutors, not by private litigants,
 who usually are restricted to traditional damage suits.
  PAGA’s reconsideration of this structure happened because the government entity mandated to enforce the Labor Code was unable to do so adequately due to “budgetary and staff constraints.”


Interestingly, business groups opposed to PAGA did not contest the provision imposing the new civil penalties.
  What was most frightening was the possibility of collection of attorney’s fees by the prevailing party.
  The Chamber of Commerce argued “in particular” that  that PAGA would encourage private attorneys to “act as vigilantes,” pursuing frivolous labor code violations.
  This aspect of PAGA terrified businesses across the board, and was called a “bounty hunter” bill and a “sue your boss” bill.
  PAGA immediately became emblematic in some quarters of how California was “different” from the rest of the country - and a bad place to do business.
  Employers across various industries voiced opposition to PAGA, including the California Restaurant Association, the California Landscaper Contractors Association, the Associated Builders and Contractors of California, the California Group Wine Institute, the California Motor Car Dealers Association, the Motion Picture Association of America, and the California Chamber of Commerce, among others.


Much of the fear in the business community also resulted from abuses by some plaintiffs’ attorneys of the “Unfair Competition Law” (“UCL”), prior to its amendment in 2004.

� Ed Gordon and Robin Urevich, Making a Living Wage in Los Angeles, News & Notes with Ed Gordon (January 25, 2006) transcript available at www.npr.org.; see also L.A. Admin. Code §§ 10.37.2, subd. (a), 10.37.3.


� Gordon and Urevich, Making a Living Wage.


� See Limor Bar-Cohen and Deana Milam Carrillo, Labor Law Enforcement in California, 1970-2000, University of California Institute for Labor and Employment at p.137 (2002) [hereinafter Bar-Cohen and Milam Carillo, Labor Law].


� Id. at 136.


� See Carol Zabin with Katie Quan and Linda Delp, “Union Organizing in California: Challenges and Opportunities” available at www.ucop.edu/ile (last visited 10/31/06).


� Alan W. Houseman & Linda E. Perle, Securing Equal Justice for All:  A Brief History of Civil Legal Assistance in the United States, Center for Law and Social Policy, at 35, 38 (November 2003) available at www.clasp.org [hereinafter Houseman, Equal Justice].
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�  Id.
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�  Id.


�  See http:// www.dir.ca.gov (last visited 10/26/06).


�  See http:// www.dir.ca.gov/dlse/dlse.html (last visited 10/26/06).


�  See http:// www.dir.ca.gov/occupational_safety.html (last visited 10/26/06); http:// www.dir.ca.gov/ dosh/ EnforcementPage.htm  (last visited 10/26/06).
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�  Id.
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�  S.B. 796 - Bill Analysis, Assembly Committee on Judiciary (Cal. 2003).


� Id.


� Id.
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